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	Abstract

	Extradition encompasses both the administrative bodies and the judicial bodies. The Extradition (Contiguous and Foreign Countries) Act requires that an authority to proceed is issued once the Attorney General receives the extradition request. This is different from what is contained under the 2010 Constitution. Currently, the 2010 Constitution mandates the Director of Public Prosecutions to institute criminal proceedings as opposed to the Repealed Constitution which conferred it on the Attorney General. Hence, courts have interpreted the authority to proceed in extradition to fall within different ambits. For example, in the 2015 case of Samuel Gichuru v Attorney General, the High Court held that this authority fell under the Office of the Director of Public Prosecutions. This was overturned in the 2018 Court of Appeal case, Chrysanthus Okemo v Attorney General, where the authority was to be granted by the Attorney General. However, the Supreme Court in Director of Public Prosecutions v Chrysanthus Okemo (2021) upheld the High Court’s decision. Therefore, this paper sets out to determine and streamline the nature of extradition in Kenya, given that there exist overlapping mandates and lacunae that the law needs to address for a uniform practice of extradition in Kenya.
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	I.      Introduction

	Extradition is the delivering up of a person by one state to another as provided by a treaty or national legislation,2 for punishment for crimes committed. It can also be defined as the surrender of a fugitive based on agreements.3 Extradition is partly judicial and partly administrative.4 Therefore, judicial authority is not limited to judges but is also exercised by bodies that administer criminal justice such as the Office of the Director of Public Prosecutions (hereafter DPP).5 Furthermore, extradition is partly administrative meaning that the executive authority in the country concerned,6 for example, the Attorney General in Kenya (hereinafter AG), plays a role. The working definition for this research will be the latter which defines extradition to include both judicial and executive authority and is based on an agreement.

	In Kenya, there are two systems of extradition governed by two statutes: the Extradition (Contiguous and Foreign Countries) Act which applies to non-Commonwealth countries7 and the Extradition (Commonwealth Countries) Act which applies to Commonwealth countries.8 The Extradition (Commonwealth Countries) Act (hereafter the Act) lists various offences including any offence that constitutes money laundering under the Proceeds of Crime and Anti-Money Laundering Act, 2009.9 One such instance of money laundering is evident in a case that involved Former Energy Minister, Chris Okemo and Former Kenya Power Chief Executive, Samuel Gichuru. During their tenure, they were accused of using proxy companies to squander public funds and thereafter hid the money in Jersey Island through Windward Trading Limited.10 This led to them being charged in the Royal Court of Jersey for corruption and money laundering.11 The law in Jersey provides for the confiscation of assets gained through criminal activities. Consequently, the cash in their accounts was frozen and the assets seized.12 The cash was later repatriated to Kenya due to an agreement reached between Kenya and Jersey to bring in the first batch of Kshs. 444 million out of the total in hard currencies, estimated at around Kshs. 997 million.13 Therefore, if they are found guilty of the charges against them and extradited to Jersey, they would serve a jail term of up to 14 years.14

	The process of extradition as provided for by the Act15 was followed in Samuel Gichuru v Attorney General.16 In this case, the extradition request was received by the AG through the British High Commission, Nairobi, on behalf of the AG of Jersey on 6 June 2011. It was then forwarded to the Chief Public Prosecutor, an office that fell under the AG under the repealed Constitution.17 The Prosecutor then issued an authority to proceed to the magistrate on 6 July 2011 under Section 7 of the Act.18 

	The 2010 Constitution establishes the Office of the DPP19 as a separate office from the AG’s.20 Therefore, the powers to institute criminal proceedings that had been conferred on the AG in the repealed Constitution were transferred to the DPP. This raises the issue as to who should issue the authority to proceed.21 It is important to note that in separating the roles, the Commission aimed to separate prosecutorial functions from those of policy.22 Okemo and Gichuru appealed against the High Court judgment where the court ruled that the authority to proceed will be under the docket of the DPP as it is his mandate to institute criminal proceedings.23 Therefore, at the Court of Appeal, one of the issues was that ‘the appellants contend that in the absence of authority to proceed under the Attorney General, a statutory requirement, the extradition proceedings are invalid in law’.24

	The Court of Appeal held that the AG is mandated to issue the authority to proceed under Section 7(1) of the Act and that the proceedings instituted against the appellants without written authority to proceed from the AG are a nullity in law.25 However, the Supreme Court on 5 November 2021,26 determined that Okemo and Gichuru should be extradited under the auspice of the DPP27 and therefore upheld the High Court’s decision.28 This decision, however, side-lines the executive nature of extradition and therefore disregards the role of the AG which as provided in the Extradition Act is to act as the central authority.29 

	This study, therefore, investigates the nature of extradition in Kenya and the challenges that it mainly poses by the ambiguity in the ruling on practical measurements for the DPP’s execution and, further, a separation of the other pertinent components that constitute the nature of extradition. It also seeks to elaborate on the principle of double criminality which denotes that an offence has to be considered criminal in both the requesting and the requested state30 but at the same time inquire whether universal jurisdiction could be the way forward.31 

	This paper aims to assess whether extradition proceedings are correctly placed under the criminal ambit ignoring their administrative nature, or whether they should be viewed as a quasi-criminal concept32 in Kenya.33 The problem that arises in the current position is an inefficient process of extradition due to a lack of expeditious access to justice (case in point—the Okemo and Gichuru case stalled for 10 years in a bid to answer the question of who holds the authority to proceed).34 The reason there is confusion and delay in the process and jurisprudence of extradition in Kenya is that the laws are vague and silent. This creates a scenario of overlapping mandates and lacunae that the law needs to address for the uniform practice of extradition in Kenya. Even with the recent Supreme Court decision, this area is still murky and unclear.

	Part I is the introduction of the paper and it lays out the background to the problem. Part II discusses the doctrines of separation of powers and joint enterprise to elucidate how these theories play out within the question of authority to proceed in extradition in Kenya. Part III discusses the extradition procedure in Kenya according to the statutes. It also discusses the double criminality principle to highlight other legal requirements that Kenya needs to consider. This lays the background for Part IV which discusses the multifaceted nature of extradition. Furthermore, Part V explores the quasi-criminal nature of extradition based on a three-phase approach taken by Canada. Part VI makes recommendations, mainly based on the cooperation of the three entities, and concludes the study by stating what the nature of extradition proceedings in Kenya ought to be.

	II.      The Doctrines of Separation of Powers and Joint Enterprise

	The theory of separation of powers was expanded by Baron Montesquieu who is regarded by scholars such as Robert Hazo, as the prophet of the basic idea of separation of powers. Hazo considers this regardless of whether Montesquieu intended the doctrine to constitute partial independence of the arms of government or complete independence.35 Montesquieu, in L’Esprit des Lois, noted that there is an executive, a legislature, and a judiciary and that this kind of structure is a common feature of most governments.36 It is also important to note that Montesquieu mentioned that there exists a lack of liberty without the idea of separation of powers.37

	Many scholars of the Supreme Court and many justices have asserted the importance of the federalist papers as they protect institutional legitimacy.38 It is therefore noteworthy that when Madison wrote Federalist Paper 51, his political theory was greatly influenced by Montesquieu.39 One of the key notions he discussed was the separation of powers. He mentioned that the perception of the legislature, executive, and judiciary are by no means separate and distinct from each other. Their functions overlap and interconnect and there should be some level of dependency on each other as much possible as necessary.40 Additionally, he mentioned that the idea of checks and balances is needed to prevent one branch from taking up another’s role and equally prevent any of that from happening as this will ensure interdependence between the arms.41 

	A pure separation of powers in terms of institutions and functions of government has never been achieved because the phrase ‘separation of powers’ has been used to refer to different ideas.42 He also posits that pure separation of powers would result in the breakdown of government but having stability between the three arms of government enhances the interlocking of the institutions.43 Moreover, Justice Jackson cautions that even though the constitution intends to diffuse powers, it should also contemplate that the powers can be integrated to form a workable government.44

	The doctrine of separation of powers posits that the three arms of government should be distinct. In Kenya, the Constitution provides that the legislative authority of the Republic is derived from the people and, at the national level, is vested and exercised by Parliament.45 The executive authority of the state is placed under the President, the Deputy President, and the Cabinet.46 The Judiciary is placed under the Chief Justice as established in Chapter 10 of the Constitution of Kenya (2010).47 

	The author ensued in a discussion of the doctrine of separation of powers to set the ground to examine one of the criticisms of the doctrine which applies to the instant problem. This criticism is that having such a rigid approach to the arms of government would be unsuited to the modern needs of government.48 This includes the welfare and prosperity of the people and solving the different complex issues they face.49 Therefore, there is a need for a multiplicity of different tasks by the arms of government.50 

	Among other functions, parliament is mandated to protect the constitution and promote democratic governance.51 For the executive which includes the AG, their executive authority, which is derived from the people of Kenya, ought to be exercised as per the Constitution.52 In the exercise of judicial authority, the judiciary is subject to the constitution and guided by principles such as justice.53 It has been proposed that to solve the needs of the modern state, it is important that each arm of government has its primary function but it should also be able to perform other functions at the periphery.54 The different functions include that this approach will also advocate for tyranny as it confers too much power on a body, and to solve this there is a need for checks and balances from time to time.55 Consequently, there is a need to blend and interconnect the tasks of governance in the different branches of government. 

	It is important to have different roles involving the AG, the courts, and the DPP in extradition proceedings. However, such distinction has brought about delays when determining who should issue the authority to proceed as each ambit argues that it falls within their purview. Such challenges have occasioned delays as can be exemplified in the extradition case involving the Former Energy Minister, Chris Okemo, and Former Kenya Power Chief Executive, Samuel Gichuru whose matters took ten years before they could be handed over to Jersey Island. It is, therefore, necessary to have the functions interconnect to show where extradition proceedings take a quasi-criminal form encompassing the Attorney General, the Director of Public Prosecutions, and the courts.

	The criticism of the theory of separation of powers is of importance to this paper since there is a need for interconnection in the arms of government on matters of extradition as opposed to the strict separation of powers. This intermixture of functions is necessary and desirable.56 It is almost impossible to have each branch with a specifically assigned responsibility. For this to work, scholars such as Aileen Kavanagh propose that separation of powers should be structured in terms of division of labour where each organ performs a different institutional role.57 She mentions that such a structure encompasses different functions informed by their different roles in the constitution and they can share power and functions at the same time while retaining their assigned roles.58 This is what she terms a joint enterprise as it involves the idea that the arms are not viewed as solitary entities but constituents of a joint enterprise with an assigned role and each making a partial contribution.59 An important characteristic of the joint enterprise is that there exists inter-institutional comity which involves the branches of government collaborating to promote values such as fairness and efficiency while having a common vision of a joint enterprise.60 This will in turn ensure that the different needs of society are met, and in case of any conflict, the different arms will be guided by their vision of a joint enterprise.61

	Additionally, extradition has an element which involves the fugitive’s rights as protected in the constitution and international cooperation, such as when gathering evidence through mutual legal assistance62 between states. Hence most states end up having a mix of judicial/executive approaches.63 The courts have been lauded for being conscious of the fact that state comity is necessary and at the same time, ensuring due process which includes protecting the rights of the fugitive.64 This, therefore, recognises the fact that the judicial authorities and the administrative bodies need to work together to ensure an efficient extradition process. From the above, it can be noted that Kenya ought to recognise the need for exercising separation of powers which mainly asserts the independence of the various arms of government. However, interdependence is equally important since all arms should work to serve the people of Kenya. This will help to show the different roles played by the different entities in extradition in Kenya.

	III.      The Principle of Double Criminality and Extradition in Kenya 

	i.      The principle of double criminality

	Extradition requires the satisfaction of certain principles. For the cooperation of states in the administration of criminal justice, the legal obligations are solely canvased on treaties.65 When interpreting the extradition treaties, the principle of double criminality is the underlying principle to which execution of the obligations under a treaty ought to be carried out.66 This principle denotes the fact that an offence has to be considered criminal in both the requesting and the requested state.67 This is mostly a condition to be met in criminal matters such as extradition.68 

	On the one hand, bilateral treaties contain a list of offences for which a fugitive may be extradited.69 On the other hand, multi-lateral treaties stipulate that the act for which extradition is sought ought to be a crime in both jurisdictions.70 Therefore, one would find that most multi-lateral treaties codify the double criminality rule. 

	In Samuel Kimuchu Gichuru and another case, the appellants put forward the argument that it would be unconstitutional to allow for extradition because they failed to satisfy the dual criminality principle.71 However, the Court of Appeal did not deal with this question because they proposed that it would be dealt with by the extradition magistrate.72 Courts have held that, as a general principle of international law, the offence must be made criminal in both jurisdictions.73 Furthermore, in the case of Collins v Loisel, the court held that if it is proven that the acts charged are criminal in both countries then the offence is extraditable with no doubt.74 

	The law in Kenya as per the Extradition (Commonwealth Countries) Act is enumerative as it lists the extraditable offences in the schedule.75 The fact that an offence ends up being included in an extradition treaty is sufficient authority that the offence has fulfilled the principle of double criminality.76 This then shows that the provisions of the Commonwealth Act heavily rely on the various treaties Kenya has ratified,77 any offence listed in the Act fulfils the principle of double criminality. The fact that this principle is very fundamental, in an instance when a convention is silent, the applicable law on this principle should suffice.78 For development to take place in extradition, one of the important tools to be considered must be the principle of double criminality.79 

	It is then important to understand the nature of extradition to determine what the law caters for expressly when it comes to extradition in Kenya. This will ensure that the overlapping mandates and lacunae created by the vague laws are addressed to ensure the uniform practice of extradition in Kenya.

	ii.      Kenya’s extradition procedure

	The process is well elaborated in Section 7 of the Extradition (Commonwealth Countries) Act. This part of the paper looks into the process and evaluates whether the process was followed in trying to extradite Former Energy Minister, Chris Okemo and Former Kenya Power Chief Executive, Samuel Gichuru.

	The process according to the Act is as follows:

	a)      Request to Kenya by the requesting country.80

	In Okemo and Gichuru’s case, the request was submitted to the Attorney General through the British High Commission in Nairobi.81

	b)      Once the Attorney General receives the request, it follows that an authority to proceed is issued unless it appears that the warrant of surrender was not lawfully made or by the Act.82

	In this case, the Attorney General received the request and proceeded to hand over the request to the office of the Chief Public Prosecutor’s office, as it was formerly known in the pre-2010 Constitution, which was a department under the Attorney General’s office that would then delegate functions.83 

	c)      Issuance of warrant of arrest which would then allow for court proceedings to take place.84

	The Director of Public Prosecutions (this comes after the enactment of the 2010 Constitution), after carefully looking into the matter, proceeded to issue an authority to proceed to the extradition judge and further filed the extradition proceedings.85

	d)      When it comes to applying for habeas corpus, in which a fugitive is to be informed of such a right, Section 10 provides that the court may order the fugitive to be discharged from custody if the offence is trivial, due to the passage in time that he is alleged to have committed the offence and because the said accusation is not made in good faith and interest of justice.86

	e)      Section 11 then allows the Attorney General to surrender the fugitive to the requesting country once the proceedings end. However, the Attorney General is prohibited from surrendering on grounds of step (d) above as well as if such an action is prohibited by the Act in any way.87

	In Okemo and Gichuru’s case, there was a 10-year delay at the second stage of the listed extradition process. This was occasioned by the uncertainty of whose onus it was to issue the authority to proceed. 

	IV.      The Multi-Faceted Nature of Extradition

	Examination of the extradition process shows different interests that the judiciary and the executive have.88 This leads to the issue of whether the state should rely upon a formal or functional89 analysis in determining its roles.90 A formalist approach is used by scholars to show that whatever the constitution stipulates as the different roles for each arm of the government is what should be adhered to unless the constitution permits an exception.91 On the other hand, a functionalist approach discourages operations of the different arms with absolute independence as it envisions co-mingling and shifting of powers, but at the same time, preserving the core functions.92 

	Scholars such as Suzanne Clair argue that a functionalist approach would yield better results because the interests of different organs are weighed against their effect on the ability of another branch to carry out a constitutionally assigned function.93 On the other hand, Clair argues that a formalist approach would make the institutions label themselves distinctively as per their function which fails to promote cohesion within the different institutional actors.94 

	A formalist approach on its own or a functionalist approach independently would make it incapable of describing a government and therefore an interconnection of both as suggested by Peter Strauss would be sufficient.95 This is also emphasised by William Eskridge, who mentions that it is important that formalism and functionalism are conjoined so that it would make a government much stronger and more efficient in carrying out different roles.96 In this instance, it is very important to have the judicial authorities, as well as the executive authority, carry out extradition proceedings in harmony as opposed to differentiating the roles. This will allow for efficient extradition proceedings. Hence this part of the paper aims to show the different facets of extradition largely divided into both judicial and administrative.

	i.      Extradition as criminal proceedings

	Murphy and Stewart highlight the failure to involve the criminal justice bodies in extradition proceedings and how this exclusion stunts the process and gives leeway to the executive authorities to find shortcuts, rather than strengthening and accelerating the process.97 This is evident in how the extradition case of Former Energy Minister, Chris Okemo and Former Kenya Power Chief Executive, Samuel Gichuru took ten years before the Supreme Court could finally give a decision on the matter.98 It also illustrates the importance of a system that encourages interconnection between different bodies as they carry out the different mandates assigned in law. 

	Extradition proceedings involve a procedural aspect of guaranteeing rights at the courts and this involves human rights protection. This protection is best achieved under the criminal justice system.99 Scholars have argued that extradition involves the right to a fair trial and its objective is to ensure that those accused of a crime are brought to trial and that those convicted are punished.100 

	The European Union legislators have been lauded by Anne Mei for ensuring that the rights available to a fugitive are protected. The rights as mentioned include but are not limited to, the right to access a lawyer, right to information, and the right to presumption of innocence in an extradition proceeding.101 Furthermore, in an extradition proceeding, the right to bail is recognised and the fugitive is not to be denied the right as has been argued by Moses Ray.102 Owing to the rights that a fugitive has in extradition proceedings as argued by different scholars, states will then be reluctant to extradite a person to a state that is likely to deny them due process or violate their fundamental rights.103

	ii.      Extradition as administrative proceedings

	However, scholars such as Roberto Iraola have argued that extradition proceedings are not criminal in that the person whose return is sought is not entitled to rights available in a criminal trial.104 It has been further emphasised that in a criminal prosecution, the accused would be entitled to constitutional safeguards which are lacking in an extradition hearing.105 Furthermore, Severino Ganã discusses the extradition experience within extradition hearings. He states that the hearing process is not to determine whether the accused is guilty and, equally, it lacks the measures available in a criminal case.106 

	Executive authorities such as the AG in Kenya, have always had decision-making power in matters of extradition.107 This, therefore, limits the discretion of the courts and the public prosecutor’s office.108 Furthermore, it is evident how the executive in Kenya has been limiting the DPP’s role arguing that the proceedings fall solely under the AG. 

	Scholars have further argued that statutes dealing with extradition should serve as a mechanism in which the extradition agreement should be enforced.109 Also, the extradition treaties should be interpreted in a way that does not hinder the primary purpose of effective justice, meaning that its validity is founded on the treaties and effected by reciprocal statutory provisions.110 Cameron Moore explained that if a matter is not suitable for the legislature or judiciary, then it must be handled by the executive but may be limited by a written constitution.111 This means that the AG’s role could be limited by the constitution, which authorises the DPP to institute criminal proceedings and advise on the administration of criminal justice.112 

	It may be argued that exempting the AG from having judicial control in extradition proceedings will lessen exposure to internal and external political pressures and, consequently, decisions rendered will be just and fair. It is important to note that there is a need to limit such control as it will avoid making administrative bodies overly powerful. Consequently, this will affect the exercise of executive authority and, in this instance, the AG, thereby courts will have unfettered discretion in extradition proceedings.113 

	It has been proposed that for courts to recognise the executive’s constitutional responsibility, the executive should participate in the hearing stage of extradition proceedings.114 This can be done by having interdependence between the judiciary and the executive to allow a response to individual concerns and, at the same time, flexibility in conducting foreign policy.115

	iii.      Court’s role in extradition proceedings

	The general position is that the court’s role in extradition remains largely undefined. Michael Blanchflower maintains that courts lack jurisdiction in overseeing matters such as extradition that deals with compliance with treaty provisions.116 However, courts have been receptive to the idea that they take up an important part of the extradition proceedings since they ensure fugitives receive humane treatment.117 This has been further explained by scholars such as James Pfander and Daniel Birk who posit that courts mainly determine the legality of the extradition request, after the issuance of an arrest warrant.118 They further assert that incorporating judicial determination into the extradition process would appear as enlisting the judiciary into a mainly administrative task.119 However, some scholars have argued that the role of the courts in extradition proceedings is to uphold the rule of law120 and protect the Bill of Rights enshrined in the Constitution. They are to determine whether there is sufficient evidence to warrant the trial of the accused and not mainly on convicting the accused.121 

	Moreover, Joseph Bonasera argued that in empowering courts during extradition proceedings, the aim is to strip them of the decision-making power that political authorities have in extradition and limit it to ancillary support.122 Furthermore, empowering courts in extradition proceedings reduces the role of the executive and, in turn, this becomes an avenue to smoothen out the surrender proceedings.123

	This study focuses on establishing certainty on how the DPP should grant the authority to proceed in extradition proceedings. This largely involves analysing the nature of extradition proceedings as discussed by different scholars given that extradition is both criminal and administrative—consequently, quasi-judicial.

	This current legal framework on extradition shows that the court’s role is limited. Their role is limited to the extradition hearing as espoused in the extradition process. The law does not expressly cater for the aspect of having protective provisions in extradition laws. The current laws are vague and untidy as they fail to outline the different roles that the different players in extradition can take up. It is important in that it will be very useful in showing how the DPP the Courts, and the AG can have their roles well elaborated in the law. 

	V.      Quasi-Criminal Nature of Extradition

	The Supreme Court in Director of Public Prosecutions v Chrysanthus Barnabas Okemo and 4 others (2021) eKLR failed to guide how the DPP will initiate and conduct extradition proceedings. Therefore, there is a need to develop the concurring opinion given by Honourable Justice Njoki Ndung’u on extradition proceedings being quasi-criminal as they have elements of criminal and administrative law. She mentioned that the Attorney General and the Director of Public Prosecutions play equal but complementary roles with each office required to play its part in the sequence of events.124 In line with this concurring opinion, the author relies on Canada to borrow lessons from within which Kenya can apply to its extradition procedures to realise its quasi-criminal nature. 

	i.      Analysis of the quasi-criminal nature of extradition

	It is important to understand that Kenya’s obligation to extradite fugitives arises out of treaty obligations. For multilateral conventions such as the London Scheme, extradition is based on the fact that both state parties have to work together. The International Court of Justice has held that the aspect of the obligation to extradite should be premised on universal jurisdiction.125 Universal jurisdiction connotes the exercise of national jurisdiction by a state that has no link to the crime; the crime was not committed by the nation concerned and did not in any way affect the nation or the nation’s interest.126 Thus, universal jurisdiction has two ambits: one, that there exist specific crimes under customary international law, and two, the presence of treaties that include a provision on the obligation to extradite or prosecute.127

	The International Law Commission provides that in establishing the necessary jurisdiction, it is important to consider implementing the obligation to extradite as a prior step.128 It further mentions that if the alleged crime has no link with the state intending to exercise universal jurisdiction, then that clearly shows universal jurisdiction in play.129 Courts have held that universal jurisdiction is the jurisdiction to establish territorial jurisdiction over extraterritorial events.130 Additionally, in the Pinochet case, the courts noted that universal jurisdiction is best explored if the countries involved would handle any adjudication issues that arise. The court also mentioned that although the 1948 Genocide Convention failed to expressly provide for universal jurisdiction, it did not prohibit it.131

	The International Court of Justice has also noted that there is no requirement to have the alleged offender present for prosecution.132 This was important to establish because it was very evident in the case of the Democratic Republic of Congo v Belgium.133 Here, an international arrest warrant had been issued in absentia against the Democratic Republic of Congo’s Minister of Foreign Affairs. This warrant had been sought for his provisional arrest pending extradition over speeches on racism in Belgium. The Democratic Republic of Congo was quick to make an application at the International Court of Justice and they complained that the universal jurisdiction exercised by the Belgian state in trying to arrest him violated international law principles. The court ordered Belgium to withdraw the warrant. However, in the dissenting opinion by Judge Van Den Wyngaert, she mentioned that even though universal jurisdiction assumes the presence of the offender, it is not a requirement134 and Belgian law was not in any way contrary to international law.135

	Additionally, the case of Democratic Republic of Congo v Belgium discusses immunity as a relevant principle under extradition law.136 The court in this case held that it could not arrest and prosecute the Democratic Republic of Congo’s Minister of Foreign Affairs because of the international principle of immunity.137 However, the court went ahead to discuss the four ways in which prosecution would be allowed: when the individual is no longer a head of state or a high government official; if the crime was committed through private acts; the acts were committed when the individual was not in office, and lastly when the charges are brought up by an international tribunal.138 

	The case further mentioned that immunity can exist if national legislation or bilateral treaties provide alternatives to extradition. This is a way in which states authorise denial of extradition when it comes to political offences.139 With such failure to establish the dual criminality aspect in the treaties as discussed above in part two, this then leads to extradition being denied. This was discussed in the Pinochet case where the court held that the double criminality rule was required for the extradition request to suffice.140

	Therefore, International law is clear on the obligation to extradite as discussed above and in instances where extradition is inappropriate, treaties should impose alternative obligations to prosecute the fugitive. This then ensures that the extradition process is efficient. Furthermore, it serves as a solution when extraditing fugitives for crimes of international concern and therefore conventions should include clauses on the obligation to extradite, to give prosecuting bodies the power to look into extradition treaties with the different states. 

	Extradition proceedings have two elements in them as has been held by the courts. Courts have explained that there is a fundamental difference between the administrative aspect and the judicial aspect in extradition proceedings and the two must co-exist for efficiency in the extradition procedure. This is highlighted in the case of Geuking v President of the Republic of South Africa141 which involved Mr Geuking who was to be extradited to the Federal Republic of Germany on counts of fraud and arson. The court emphasised that it is important to appreciate these phases of extradition proceedings. The first phase is the judicial phase which encompasses the determination of a factual or legal basis to extradite the fugitive. This phase requires that there is an application of all procedural safeguards such as guaranteeing fundamental rights and gathering of evidence. The second phase then involves surrendering the fugitive and here, the administrative ambit exercises discretion on whether to surrender the fugitive to the requesting state, and this phase presents itself as political.

	ii.      Lessons that Kenya can learn from Canada: Why Canada?

	The author chooses to compare Kenya to Canada because both countries are in the Commonwealth; they both date back to being former colonies of the British empire. Canada’s Extradition Act of 1999 shows that its enactment was to ensure fugitives are brought to trial and that there is accommodation when it comes to the different treaty partners.142 The author acknowledges that Canada’s administrative structure is more or less similar to that of Kenya since they both have the executive branch and the legislative branch which the House of Commons falls.143 This shows a similar position to that in Kenya, in that there exists the judicial authority which courts and the DPP fall under, and the executive authority which comprises the AG.

	Canada is at the forefront to ensure that extradition which forms under international law is smoothened to ensure efficient extradition processes.144 Kenya, on the other hand, is keen to ensure that judicial authorities and administrative bodies assist each other in ensuring extradition is efficient within the different states. Recently in the Supreme Court decision of Director of Public Prosecutions v Chrysanthus Barnabas Okemo and 4 others (2021), Justice Njoki Ndung’u mentioned that Kenya’s extradition laws are vague and untidy which then calls for an amendment of the said laws.145 For this reason, Canada can be used as a good comparator in outlining the phases of extradition in Kenya. Thus, this part explains how this can be done by borrowing the approach used by Canada to ensure efficient and expeditious extradition processes. 

	iii.      The Canadian extradition process explained

	In the past, extradition in Canada was implemented under two statutes which were: The previous Extradition Act146 which ideally was a copy and paste of the British Statute, and a repealed Fugitives Offenders Act which dealt with Commonwealth Countries.147 An increase in transnational crimes pushed Canada to reform its extradition law and hence the enactment of the Extradition Act, of 1999 (The Canadian Act).148 This new legislation ensured a more streamlined three-phase process which shows clear-cut roles by the major players in the extradition process.149 Kenya should borrow a leaf from the way Canada divides its roles into phases so that the Director of Public Prosecutions, the Courts, and the Attorney General carry on their tasks without any interference. The phases are explained below.

	a.      Authority to proceed by the DPP

	The first stage as provided for in Section 15 is termed ‘Issuance of Authority to Proceed’.150 This stage involves fulfilling the treaty requirements through a document titled ‘Authority to Proceed’. This document authorises the commencement of extradition proceedings. Concerning Kenya, the DPP could have a similar document that allows them to activate treaty negotiations when needed. Canada’s Authority to Proceed document has major similarities to a formal charge in a domestic criminal proceeding.151 Therefore, having such a document allows Kenya’s DPP to proceed with the initiation of criminal proceedings. 

	Article 157 of the Kenyan Constitution outlines the role of the DPP to include instituting and undertaking criminal proceedings and that the DPP shall not require consent or authority from any person to institute criminal proceedings.152 This will allow the DPP to activate extradition treaties while at the same time conducting criminal proceedings as was held by the Supreme Court of Kenya.153 Additionally, the law can be made to expressly provide for the DPP to implement extradition agreements as has been done in Canada as per Section 7.154

	b.      Extradition hearing: the judicial phase

	The second phase in Canada is commonly referred to as the Judicial phase. This entails an extradition hearing before the superior court as provided for in The Canadian Act.155 The Canadian Act provides that the legal representative for the requesting state is the AG. As discussed in Part III, the courts must be empowered to implement judicial cooperation in a system that is based on mutual recognition. However, it is important to note that the courts cannot work independently. The office of the DPP and the AG need to fulfil their mandates to ensure interdependence. Scholars have been quick to mention that the judicial phase encounters a problem when it comes to the adduction of evidence.156 This was evident in the case that involved Dr Hassan Diab who was to be extradited to France for charges relating to a bombing in Paris.157 The problem was that the evidence adduced during the extradition hearing in Canada was insufficient. Thus, this meant that he was never committed to a trial although he had been imprisoned for more than three years.158 

	Scholars such as Maeve McMahon propose that there is a need for extradition judges to actively contribute more during the adduction of evidence in extradition proceedings.159 He argues that this will reduce situations such as the one that happened in Hassan Diab’s case. Scholars also note that the process of adducing evidence is unfair and usually the judges are not keen when it comes to the fugitive’s liberty because of basing it on unreliable material.160 They propose an amendment to the Canadian Act to resolve this hiccup and attain fairness, transparency, and having the courts play their role: ensuring the protection of constitutional safeguards.161 It is therefore important that Kenya is very wary of this stage and that the Act must portray how matters of evidence will be dealt with as discussed in the previous chapter.

	c.      Authority to surrender to an extradition partner: the executive prerogative

	The third phase in Canada is termed the executive phase. Here, the discretion is given to the Minister of Justice who decides whether to order the person’s surrender to the extradition partner.162 Under Section 2, the Canadian Act defines an extradition partner as a state with an extradition agreement with Canada and the name appears in the Schedule.163 In addition, a list of grounds is provided on which the Minister of Justice may refuse to surrender.164 

	For Kenya, the AG could play this role in surrendering the fugitive, which will ensure cooperation. It is key to note that Article 132(5) of the Kenyan constitution requires the President to ensure that the cabinet secretary, linked with international responsibility, fulfils his mandate. The AG, being a member of the cabinet performing special ministerial responsibilities, is tasked by the President to do so and therefore the AG undertakes extradition proceedings as they are matters dealing with international relations.165 Additionally, as discussed in Part III, it is also important that the AG plays a role in mutual legal assistance. From this, regional cooperation between states is therefore realised by those in the foreign affairs sector in each state.166 

	VI.      Recommendations and Conclusion

	i.      Recommendations

	Based on the theory of separation of powers, there must be a separation of the different arms of government, specifically the executive and the judiciary. However, separation of powers includes both independence of the arms and interdependence between the arms. As such, this paper recommends that the executive and judiciary work together while simultaneously respecting the set boundaries, to smooth out the extradition proceedings in Kenya. The following recommendations are therefore espoused within this theory:

	Kenya should amend the Extradition (Contiguous and Foreign Countries) Act which applies to the non-Commonwealth countries and the Extradition (Commonwealth Countries) Act which applies to the Commonwealth countries by abandoning the list-based approach and having extradition that is based on dual criminality. 

	Also, the Extradition (Contiguous and Foreign Countries) Act which applies to the non-Commonwealth countries, and the Extradition (Commonwealth Countries) Act which applies to the Commonwealth countries should be amended to capture the three-phase approach similar to that of Canada. This is in consideration that it would work well in dividing the various roles, especially after the Supreme Court ruling that extradition proceedings are criminal. 

	Furthermore, all extradition treaties signed by Kenya must have a clause on the obligation to extradite. This is important because when a requesting state seeks extradition based on extraterritorial jurisdiction, a fugitive may be extradited and this, in turn, ensures an efficient extradition process.

	Lastly, the Supreme Court should consider reviewing the ruling delivered on 5 November 2021 to encompass the role of persons within the executive arm of government and the executive nature of extradition proceedings. This will ensure an efficient and expeditious process of extradition in Kenya.

	ii.      Conclusion

	This study found that extradition is best viewed as quasi-criminal. This will incorporate the ruling given by the Supreme Court on 5 November 2021, which held that Okemo and Gichuru should be extradited under the auspices of the DPP. Because this decision side-lines the executive nature of extradition, it is therefore important that Kenya amends its laws to reflect how the different bodies can execute their roles. The decision omits other important questions that touch on extradition roles.

	As has been discussed, extradition proceedings involve two phases. The judicial phase—involves the prosecuting authority and the courts, and the administrative phase—then involves the executive, and in this instance the Attorney General. There is a vital need for clearly defined roles to avoid an overstepping of mandates.

	The author believes that the reconceptualization of extradition procedures advanced in this paper is critical in implementing Kenya’s international law obligation on extradition.
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