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	Abstract: There has been great confusion around the use of the term ‘natural law.’ Leading authorities avoid using it altogether and the main proponent of natural law theory in English, John Mitchell Finnis, hardly uses it in his writings.

	‘Natural law’ in this paper does not mean what it means in three different contexts in which the expression sometimes is used. These contexts are as follows. First, “natural law” as one of the several “natural laws” formerly called “eternal law”. Second, “natural law” as a religious idea, related to the teachings of the Catholic Church. Third, “natural law” as a certain mode of American jurisprudence, which has fallen into great discredit.

	This paper shall indicate in what respects the meaning that the author holds to be focal has something in common with, and how it differentiates from, the other meanings that prevail in those other contexts. In so doing, this paper will inevitably start to define natural law.
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	I. Introduction

	Natural law requires an explanation. To do so, it is useful to explain first what natural law is not. Given the unending confusions, both terminological and conceptual, this clarification is virtually necessary, and is tackled in this paper.

	The term ‘natural law’ is confusing and misleading—so much so that Finnis, the leading contemporary natural law scholar, has written a lengthy book, Natural Law and Natural Rights, throughout which he avoids using the term ‘natural law’ consistently and purposefully to prevent misunderstandings.2 Furthermore, ‘natural law’ has an old-fashioned ring to it that might dissuade readers. Although readers would be disenchanted if they assumed they would find in the author’s writing something substantially different from the classical natural law theory of Aristotle and Thomas Aquinas, this paper alerts the readers to the fact that his presentation of the classical teachings, though by no means uniquely the author’s,3 is indeed new.

	II. What Natural Law is Not

	‘Natural law’ in this paper does not mean what it means in three different contexts in which the expression sometimes is used. This paper shall indicate in what respects the meaning that the author holds to be focal has something in common with and how it differentiates from the other meanings. In so doing, this paper will inevitably start to define natural law.

	First, natural law in this paper is not the singular of the plural expression ‘natural laws’, that is, the laws of nature, such as the laws of thermodynamics and, more generally, of physics—and chemistry, biology, and even ‘laws’, such as ‘big fish eat small fish’ or ‘wildebeest migrate’—where gravity, for example, would be a ‘natural law’.4 These natural laws differ from what natural law means in this paper in that natural laws do not apply exclusively to human agents;5 instead, natural law as understood in this paper applies only to persons. Furthermore, to the extent that the laws of physics apply to humans, human freedom is irrelevant for the operation of those laws. If, for example, someone jumps from the ninth floor of a building, the person will fall and eventually die, regardless of his hypothetical will to live.6 ‘Natural laws’ are in that sense inexorable—unlike, as shall be seen, the author’s natural law.7

	The fact that the term ‘natural law’ may be, and sometimes is, used to refer to each one of these singular physical natural laws invites confusion, thus necessitating this clarification. When Doctor Strange, in the recent cinematic adaptation of the eponymous Marvel comic, is reprimanded by Mister Wong, a so-called ‘guardian of the natural law’, for violating the natural law of time,8 what Mister Wong means is hardly related to what the author means by a breach of natural law: the latter is a freely chosen action or omission, not only a physical performance or fact, and it is certainly not inexorable. One is free to abide or not to abide by what is indicated to one by natural law, as morally right or wrong. The latter indication is like a whisper, a quiet voice that, unless one has become quite deaf to it, suggests in one’s metaphorical ear to do that or not to do this. The listener is free to ignore that ‘natural law whisper’ or to act under its influence—although he will face negative moral consequences if he chooses to ignore the whisper and, if well formed, the listener’s conscience will reprimand him.

	Incidentally, the likes of Mister Wong typically add the particle ‘the’ to construct the expression ‘the natural law’, as singular of ‘natural laws’; whereas, the author—and most of those who use the expression in the classical sense—just say ‘natural law’.9 This indication can be a small, trifling way to tell from scratch what the speaker or writer in question likely has in mind when he uses the expression. Along similar lines, those scholars who use the term ‘natural law’ in its classical, moral sense will never use in the moral context the plural ‘natural laws’, a terminological choice that stresses that only one true morality exists: natural, moral law—though it has several principles and precepts.10

	Secondly, natural law is not Christian morality. In 2016, the author gave a lecture at Cornell Law School on the topic of the natural law foundations of comparative constitutionalism. The first question, or rather remark, received was, ‘Surely what you are talking about when you discuss natural law is the Catechism of the Catholic Church!’.11 This observation was the object of several questions too in 2017 when the author presented on natural law and constitutional law at the Paul M. Hebert Law Centre, Louisiana State University.12 Judge O’Scannlain, of the Ninth Circuit put it neatly: ‘There is . . . a widespread view that the natural law is parochial, specifically, Catholic.’13 The ‘widespread view’, though wrong, is quite understandable. Some of the contents of natural law morality overlap with those of Christian morality.14 Furthermore, some of the writers in the natural law tradition have held that the Ten Commandments contain a summary version of natural law;15 plus, there is also the circumstance that several of those writers, including Thomas Aquinas, the most celebrated one of all, are canonized by the Catholic Church and therefore are called ‘saints’.16

	That some of the contents of two different normative orders coincide, however, does not make them one and the same thing. First, the coincidence in question is by no means one between natural law and the morality of the Catholic religion only. Other religions, too, subscribe to a morality that overlaps with natural law, and the aforementioned statement that the Ten Commandments render natural law in a nutshell confirms this different overlap—those commandments are mainly, and certainly initially, Jewish.17 Furthermore, important Jewish scholars argue that natural law is significantly present in the Old Testament, even if under different names.18 Secondly, any revealed religious morality, including the Jewish and Christian varieties in their different instantiations and confessions, has a requisite that is absent in natural law morality: faith. One of the key tenets of natural law is its appeal to reason only. There is no need of God’s revealing natural law morality and no need for human beings to believe in Him and His authority to be able to discern between what is right and what is wrong—that is, natural law.19 To stress this notion, when the author teaches jurisprudence, he tells his students that natural law is ‘the religion of the atheist’—an idea quite in line with Saint Paul’s words to the Roman pagans: even though they did not have the revealed religion, they ‘still through their own innate sense [that is, natural law] behave as the [Jewish] Law commands . . . . They can demonstrate the effect of the [natural] Law engraved on their hearts, to which their own conscience bears witness’.20 Of course, the fact that pagan writers, such as Sophocles, Plato, Aristotle, and Cicero all accepted that there is natural moral law—under different names and not by faith in a revelation—confirms the general sentiment of the argument in this paper.21 For how can a pre-Christian concept be Christian?

	Saint Paul’s words about the gentiles or the author’s claiming that natural law is the religion of the atheist by no means suggests that natural law is irrelevant for the believer: he too can engage in natural, moral reasoning—abstaining momentarily from using his faith—if he, for whatever reason, so wishes. Having made clear that an essential difference exists between natural law and the morality of any revealed religion, it is worth stressing, again, that, other than overlapping contents, another similarity exists between them and, in particular, between natural law and Catholic morality: both natural law morality and Catholic morality, as well as some other religious moralities, presuppose freedom.22 In this respect, natural law is closer to Catholic morality than it is to ‘natural laws.’ For natural laws, as already explained, freedom is quite irrelevant. Nevertheless, Catholic morality still differs from natural law—not only because it requires faith but also because its normative order is of a much higher and more exacting character than that of natural law.23 Indeed, Catholic morality aspires to guide the faithful to heaven by promoting their identification with Christ through the operation of supernatural grace, for which purposes it imposes on Christians obligations that are foreign to and sometimes more exacting than natural law.24 Case in point, the obligation of attending Mass on Sunday and of fasting during Lent are clear instances of religious duties that are not in and of themselves moral, natural law obligations insofar as their direct source is the Church’s authority and not reason.25

	Thirdly, natural law should be differentiated from so-called ‘natural law jurisprudence’—a tag sometimes attached to a certain theory of interpretation of the United States Constitution.26 That theory has been traced to early decisions of the United States Supreme Court that regularly relied on supposed natural law concepts, sometimes at the expense of the Constitution.27 When the theory was revived during the Lochner era,28 disguised as substantive due process jurisprudence,29 and revived again with the Warren Court and in more recent cases, too,30 it triggered similar criticisms of resurrecting natural law.31 In a nutshell, natural law jurisprudence posits the substitution of the text of the Constitution by abstract notions of justice, that is, ‘natural law’. This natural law jurisprudence has rightly been criticized.32

	But this natural law jurisprudence is not the natural law this paper contemplates. Indeed, as Professor Roger Alford has remarked, some versions of natural law jurisprudence as constitutional theory are compatible with a certain relativism that denies moral truth.33 Nothing could be further from the view supported in this paper than that natural law. Not only does the author’s classical conception of natural law adhere to moral cognitivism, but it also is perfectly compatible with, and indeed requires, presumptively, respect for man-made, written laws in all their positivity.34 Unlike natural law jurisprudence, which favours the use of natural law by judges ‘to strike down all state laws which they think are unwise, dangerous, or irrational’35 and seems to invoke a ‘mysterious and uncertain natural law concept as a reason for striking down . . .state law’,36 the new classical natural law theory defended in this paper denounces that jurisprudence as a judicial misuse of natural law and advocates, instead, respect for positive law as a requirement precisely of natural law itself.

	Finally, by way of contrast with natural law jurisprudence, which is a parochial doctrine—a theory of interpretation in the United States—the author’s natural law is, in a way, the opposite: a universal concept that transcends boundaries not only of geography but also of time.

	III. Conclusion

	As stated in the Introduction to this paper, natural law requires an explanation. But first it was useful to explain what natural law is not. It was made clear, hopefully that ‘natural law’ has a meaning different from what it means in three different contexts in which the expression sometimes is used. 

	First, natural law in this paper does not mean ‘the laws of nature’. The classical term for those would be ‘eternal law’ (not ‘natural law’). Eternal law differs from what natural law means in this paper in that eternal law does not apply exclusively to human agents; instead, natural law as understood in this paper applies only to persons.

	Second, natural law is not Christian morality. Yes, they may overlap at times, but natural law resorts to reason only while Christian morality appeals to faith and revelation—and the same would be true of any other religion-based morality.

	Third and last, natural law should be differentiated from so-called ‘natural law jurisprudence’. While the latter is a theory of interpretation of the United States Constitution, the former is a universal notion.

	Clarifying the distinctions just summarised should be an apt way to move forward toward a clearer understanding of natural law.
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