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	Abstract: Domestic violence is a phenomenon which has caused so much concern in society and generated intense debates among policymakers, civil society activists and scholars. It is, therefore, no surprise that it is attracting so much scholarly attention lately. Despite the wide interest it has generated, an appropriate response grounded in law to tackle the scourge has defied logic. The situation even gets more complicated when other societal values such as marriage are present between the parties. So many (legal) mechanisms have been put in place in response to domestic violence. These responses are primarily grounded in law, mainly involving the criminal justice or legal system. Specifically, the typical response has been the use of the law and criminal justice approach. Despite the many advantages of the common approach, questions arise regarding its suitability for married partners. Indeed, recent concerns have arisen, especially in family law jurisprudence, regarding the need to preserve the institution of marriages, especially for domestic violence cases which are ‘resolvable’. This is because, in many cases, the common approach mainly results in the breakdown of marriages. Thus, the partial decriminalisation approach has begun to gain wide attention, especially in domestic violence cases between married partners. The objective of this paper is to analyse the various responses to domestic violence and their implication for the sustainability of marriages.
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	I. Introduction

	Domestic violence (DV) is one of the most pervasive menaces in society today and is undoubtedly an issue that has attracted wide attention worldwide.2 In most cases, women are the worst victims and at the top of various statistics on domestic violence. It is reported that one out of every three women is a victim of domestic violence.3 Indeed, domestic violence in marital relationships has been stated to be a scourge in Nigeria and is rapidly on the increase. The National Population Commission’s (NPC) demographic and health survey reported that 58% of women, who have ever been married, have experienced physical violence from their husbands in Nigeria.4 It was further stated that some women experience more than one form of violence, as 36% of married women were reported to have experienced emotional, sexual, or physical violence from their current or most recent husband, and 30% experienced such violence in the 12 months preceding the survey.5 The pervasiveness of domestic violence against women who have been married in Nigeria is reflected in its trend, which has increased from 31% in 2008 to 36% in 2018.6 

	The above has led to the adoption of various approaches in response to the menace. These approaches are largely the law and criminal justice-based approach and the partial decriminalised approach. The law and criminal justice-based approach has been widely adopted in many jurisdictions. Despite its significant advantages in ending physical violence, the extent to which it can be reconciled with other values, such as the need to preserve the institution of marriage, has remained quite questionable. In other words, the approach is said to be ‘contradictory to developments which seek to place interventions (responses) within a family domain.’7 This is especially true for two main reasons. First, not all domestic violence cases are fatal or grievous enough to fall within the scope of the law and criminal justice approach. Second, in most cases, especially in cases that are not fatal or grievous enough, the law and criminal justice approach has led to a total breakdown of marriages considering its contentious and adversarial philosophy. It is as a result of these reasons that the debate regarding the need for an alternative approach which looks at the peculiarities of the parties and the need to preserve the institution of marriage has increasingly become prominent. Although this paper will strongly advocate for the partial decriminalisation approach as a viable mechanism for resolving domestic violence conflicts between married partners, it only supports its application in domestic violence cases which are minor in nature. Once domestic violence is grievous or fatal in nature (leading to death or grievous bodily harm), the full wrath of the criminal justice system must be unleashed on the perpetrator. Therefore, the article only focuses on domestic violence cases which are not brutal in nature.

	 

	The article proceeds in five parts. After the introduction, the second part analyses the two key concepts of the paper: the concepts of DV and marriage, and then discusses prevalence of DV in marriages in Nigeria. The third part critically analyses approaches to handling DV cases, how practical these approaches are in resolving domestic violence issues arising from marital relationships/conflicts, and the implication of the approaches for the sustainability of marriages in Nigeria. The fourth part deals with the implication of the various approaches on the sustainability of marriages in Nigeria. This paper concludes in the fifth part with some reflections on reconciling the approaches with the principle of marriage sustainability.

	II. Conceptual Overview and Intersection between Domestic Violence and Marriages

	Over time, there seems to be an unconscious concentration of the debates/discussions on domestic violence within the context of marital relationships or marriages.8 This is due to the nature of the relationship between both concepts. In this regard, it is arguable that DV is prevalent where the parties are bound by some holy matrimony under statutory, customary, or religious law. Therefore, the prevalence of DV in a matrimonial relationship is one of the critical areas of linkage between the concept of DV and marriage.

	
		The concept of domestic violence and matrimonial relationship



	Ordinarily, domestic violence is a concept that is incapable of a precise definition.9 The definition is based on the perspective within which it is sought to be understood. Some of the reasons for the definitional challenge are: first the fact that the concept is both a social and a legal construct which makes context in usage vary. According to Hilder and Bettinson, domestic violence is a terminology with diverse use across disciplines.10 

	In common place, domestic violence as a concept, is associated with the physical assault perpetrated by one person over the other. However, its uniqueness lies in the fact that the parties must be connected by some sort of ‘intimate’ or ‘domestic’ relationship. The term domestic is generally taken to mean “concerning or relating to the home or household”11 or “pertaining, belonging or relating to a home, a domicile, or to the place of birth, origin, creation, or transaction”.12 Regardless of the wide usage, this definition is faulty on various fronts. For one, DV does not only involve physical assault and secondly, it is narrowly construed against the nature of the critical interests at stake and who deserves protections from abuse. In view of the context of this article, the definition to be adopted is that ‘domestic violence is an act of violence (whether physical, sexual or emotional) perpetrated by one party over another, in a marital relationship’. 

	Marriage is usually said to be a ‘union of a man and woman,’ that is two persons of opposite sex.13 Even though, the Matrimonial Causes Act (MCA)14 and Marriage Act (MA)15 applicable to statutory marriage in Nigeria do not define marriage, the English Common Law definition16 where marriage is referred to as “the voluntary union for life of one man and one woman, to the exclusion of all others” is widely adopted. This definition may, however, introduce some difficulties when strictly applied in Nigeria. For one thing, marriage may involve the union between a man and more than one woman. This therefore means that the meaning of marriage under English law differs from that under native law and customs or even under the Shariah which is widely applicable in Northern Nigeria. Thus, marriage is conceptualised for the purpose of this article, as a ‘union of one man to one or more women.’ This definition accommodates the diversities of the Nigerian society and more specifically, the peculiarities of Muslim North area.

	 

	 

	
		Intersections and causes of DV in marital relationships



	As mentioned, there are various ways in which DV and marriage intersect. This is primarily based on the fact that there are more incentives for husbands to hit their wives in a marital relationship, especially in this part of the world which is deeply rooted in culture and traditions. In this regard, although DV as a concept is generally used within the context of intimate partner relationships, the existence and operation of DV in marriages introduces certain peculiarities that must be contextually understood and discussed. It is opposite to state that marriage presupposes a marital relationship and vice versa. Therefore, both concepts will be used interchangeably in this article.

	DV in marriages has been stated to be a scourge in Nigeria and is rapidly on the increase. Although it has been difficult to ascertain the DV rate generally due to victims' reluctance to report, available statistics show that women suffer the most in marital relationships. For example, it has been reported in the National Population Commission’s (NPC) demographic and health survey that 58% of ever-married women have experienced physical violence from their husbands. It is further reported that these women experience more than one form of violence, as 36% of married women were reported to have experienced emotional, sexual, or physical violence from their current or most recent husbands.17 The pervasiveness of DV against women who have been married in Nigeria is reflected in its trend, which has increased from 31% in 2008 to 36% in 2018.18 

	The connection between marriage and DV can be noticeable by tracing the historical development of the concept of marriage. Historically, marriage was said to be designed for various purposes, among which is the need to protect women against violence by men who are not their spouses.19 From this account, the weaker nature of women in comparison with men have long ago been recognised, and it was thought that there is a need for their protection, in this case from men other than their husbands. The institution of marriage was a convenient means to guarantee this form of protection for women in that wives were then considered to be the full responsibility of husbands not only for protection but for the provision of food, shelter, and sustenance. Therefore, it is ironic that an institution meant to protect women is now mainly used to abuse them. Similarly, this conception of the institution of marriage resulted in the overtly dependent status of wives legally, socially, and economically.20 The over-dependence has fuelled the prevalence of DV in marriages in various societies. 

	Apart from the over-dependent status of wives on their husbands, other factors still incentivise DV in marital relationships and therefore make it prevalent in Nigeria. The first incentive for DV in marriages is the sanctity and sacredness which is usually associated with marriages. In this perspective, and as shown above, marriage is taken to be a very sacred act. In fact, some religions even consider being married to imply a fulfilment of half of one’s faith and evidence of further devotion to God.21 This sacred obligation therefore implies a complete submission of a wife towards her husband with an unconscious understanding of such submissiveness. This submissiveness has always been exploited by husbands as will be shown. Apart from that, this sacredness means that the woman, in most cases, has no right to complain and must tolerate quietly whatever befalls her in the marriage. In essence, the sacredness of marriages means serious and complete tolerance towards the parties, even where one of the parties has acted obnoxiously towards the other. This obnoxious conduct may be sexual, physical or psychological.

	Yet still, another factor that heightens DV in a marital relationship is the male-dominated nature of Nigeria or the African society.22 On this account, it can be noticed that patriarchy finds strong support in marital relationships. This is especially true for marriages conducted under religious law or customary marriages. Also, the conception or approach towards the payment of bride price in marriage as “buying” the woman implies some sort of ownership which has been channelled towards the abuse of the woman. It is from this perspective (commodification of women) that the widespread customary practice of “levirate marriage” (widow inheritance) may incentivise domestic violence. Levirate marriage, according to Onokah, is “where a widow may be taken over in marriage by the brother or other male relative of her deceased husband or by a son of his whom the husband had by another wife.”23 As noble as the philosophy behind this practice is, it is a convenient means for the abuse of widows since the new bond is formed without any severe emotional attachment between the parties.24 This means the requirement of consent in the marriage is lacking (or insufficient) even though it has been argued that it is not incumbent on the widow to consent to the marriage under most customary law.25 Yet another perspective to the issue is the unconscious (and obviously, sometimes wrongful) validation of chastisement of wives, which finds strong support in religious and customary law.26 All these further tilt the equilibrium in favour of the man, bringing about more incentive for DV in marriages. The point being made here is that there are more incentives for DV in marital relationships in Nigeria.

	The changing dynamics of marriages in contemporary society have sometimes also created additional incentives toward DV. In this regard, the prevalence of child marriages is one such changing dynamic. Over time, research has linked child marriages with a greater propensity towards DV. For example, Ujam contends that “[v]ictims of child marriages are more susceptible to domestic violence including marital rape, an act not recognised as a crime in many patriarchal societies- perpetuated freely and without consequence.”27 Indeed, DV is considered one among many of the other negative consequences of child marriages. 

	From the preceding discussion, it is convenient for a conclusion to be reached that husbands in a marital relationship are mostly the perpetrators of DV in Nigeria. However, as recent events have shown, husbands are also victims and sometimes suffer the ultimate violence of death. Scholars are quick to argue in this regard that women are usually culprits as a reaction to the conduct of men or even DV by men. Regardless of whatever justification canvassed, men also suffer DV in Nigeria despite the obviously patriarchal nature of the society.28 The case of Maryam Sanda, who was recently sentenced to death for killing her husband by fatally stabbing him is one of such reported incidents.29 Apparently, the case on her behalf was that her action was a reaction to a suspected case of infidelity by her husband. The presiding judge considered the marital bond between the parties as a critical factor that cannot be easily overlooked. In delivering the judgement , the Justice was of the view that, 

	When I come to terms with the fact that the person involved here is the accused person’s lawfully married husband and who has a baby with him at the time of his gruesome murder. This is not just sad and unfortunate but indeed wicked. 

	The facts of the case have also shown how the wife has perpetrated several forms of violence on the husband. For example, it was reported that there had been several scuffles between the couple where other people had to intervene to retrieve a knife from the wife. Similarly, it was given in evidence that she had threatened the deceased several times to cut off his private parts. There are also other reported cases of death of husbands caused by wives.30 All these are indicative of the fact that women can also perpetrate the act of DV and this is not strange even in Nigeria. The above however is not to underestimate the prevalence of women or wives being victims in Nigeria and husbands as perpetrators. Indeed, current studies have shown that the percentage of women, since 2008, who have inflicted physical injury against their husbands remains under 2%.31

	Generally, in Nigeria (and across the world), there have been recent concerns about the rapid rise in spousal killings.32 These concerns are not restricted to a specific gender considering the prevalence of both categories. The rise in spousal killings is one of the emerging perspectives of DV in Nigeria, and it also points to the fact that DV may have a broader effect or implication on marriages. 

	
		Analysis of the Various Approaches to Tackling Domestic Violence



	
		Law and Criminal Justice 



	All over the world, the law and criminal justice-based approach is arguably the most popular approach. Commonly known as the criminalisation approach, the approach involves the use of law and legal mechanisms as a response to incidences of domestic violence. The law and criminal justice-based approach do not only involve one single response. It involves various legal mechanisms situated in different aspects of the law and legal system. Using criminal law as a response to DV is seemingly the most convenient approach in responding to DV under most legal systems.33 In this regard, harmful or injurious conduct by one spouse over the other, which is considered criminal, is followed with the appropriate penal sanction based on the criminal justice system.34 Therefore, all incidences of DV should be followed with sanction/punishment since criminal law is that aspect of law which has to do with punishment.35 Beyond this simplistic way of viewing criminal law, some emphasis must be placed on criminal law itself as that aspect of law which defines a criminal conduct, outlines the ingredients and provides for the punishment or penalty for such a conduct.36 

	Generally, criminalisation is an act or a process by which an activity is made a criminal offence by declaring it illegal and attaching a sanction.37 With regards to DV, criminalisation is the incorporation of acts generally known to constitute DV between intimate partners in particular criminal legislations.38 Criminalisation in relation to DV entails two things: first, a legislation which sanctions an act of domestic violence and second, legal proceedings or more specifically a prosecution based on such legislation on DV. The first requirement places the responsibility of enacting a statute on DV on the legislature alone.39 Indeed, this is in line with the constitutional requirement that an act can only be an offence if it has been so recognised in a written law enacted by the legislature and the punishment for such act is also stipulated in the legislation.40

	From the foregoing, acts which constitute domestic violence can fall under two aspects of criminal law- the general and the specific. The general aspect refers to dealing with acts of domestic violence under the general criminal legislation, i.e., legislation that covers offences generally, such as the Criminal code and the Penal Code, which contains offences like murder, assault, false imprisonment, kidnapping, etc. Indeed, these DV acts must be such that amount to offences which are created in these laws. Where the violence against the spouse takes the form of killing, grievous bodily harm, assault, and false imprisonment, these are specific offences with defined punishment under the Criminal and Penal codes.41 In Nigeria, domestic violence, especially the physical type,42 could become offences such as murder or culpable homicide (punished by death);43 manslaughter or culpable homicide (liable to imprisonment for life);44 assault or grievous harm;45 rape or sexual assaults;46 abduction and false imprisonment.47 

	Most prosecutions for physical violence by a spouse over the other are therefore conducted under the provisions in the Criminal or Penal Code of the Criminal Laws and Procedure of states in the Federation. For example, in Ihenacho Nkem v. The State of Lagos,48 the appellant was charged and prosecuted for manslaughter based on section 222 of the Lagos State Criminal Law for unlawfully causing the death of his wife. The appellant used a cable wire to flog his wife who defecated twice on herself as a result of the excessiveness of the beatings. After the wife sustained injuries, she pleaded with the appellant to take her to the hospital and he refused. She sustained severe injuries on her arms, abdomen, thigh and groin. He later took her to the bathroom to bath and massage her but she nevertheless died. The court found that the excessive flogging caused the deceased's death and sentenced the accused. The court was of the view that,

	The event culminating in the trial of the appellant at the lower court is undoubtedly an unfortunate one. The facts on record shows the disheartening end of the life of the deceased, who was not only defrauded by fraudsters but was fatally punished by the Appellant, her husband, who callously battered and dastardly flogged her with cable wire. The law is well settled that any person who causes the death of another is guilty of involuntary manslaughter, as the evidence will show that the killing of the deceased is not pre-meditated but accidental. It presupposes the unintentional but unlawful killing of the deceased.

	A similar case where the accused stabbed his wife to death and sought to claim the defence of provocation by the wife was aptly rejected by the court. In Ganiyu Olatokunbo Oladiran v. The State,49 the spouse clearly had an unhappy marriage and their lordship was of the view that that is not enough to justify the killing of a spouse. According to Oputa JSC, 

	Many people have an unhappy married life but that does not give them a licence to stab their wives to death. Here the weapon used, the ferocity with which it was used and the resulting injury all bear eloquent testimony of an intention to kill or at least to cause grievous bodily harm.

	Where an act of domestic violence is followed by a criminal proceeding, the State naturally has the duty to prosecute. This, however, does not mean that a private aggrieved spouse cannot initiate a criminal proceeding for herself. In fact, in Mrs Tolulope Oniyide v. Mr Taiye Ayotunde Oniyide 50 the Court of Appeal endorsed the right of a private person to institute a criminal proceeding for criminal acts which constitute domestic violence by a criminal complaint before a magistrate court.

	From the above, domestic violence, which involve acts that constitute a crime by a spouse caused by the other spouse, is usually treated under the general criminal law provision of the state.51 Regardless, applying the Criminal and Penal Codes for domestic violence has been generally criticised. Enemo, for instance, contends that although they provide punishment for assaults, they “still have discriminatory provisions, thereby giving the accused the window to escape punishment.”52 Eze-Anaba has a similar view that these laws encourage domestic violence rather than protect women.53 Similarly, Chibueze et al. contend that general criminal law does not entitle victims to any substantial relief.54 Besides, their provisions were considered to be too broad. Hence, as the menace proliferated and society began to get more clarity on it, the general criminal legislation became increasingly unfashionable. There was, therefore, the need to have a law that recognises domestic violence as a crime.

	With time, specific domestic violence legislation began to evolve. These legislations exclusively recognise domestic violence as an independent offence and stipulate punishment for it. This is in fulfilment of the constitutional requirement that an act can only be punishable as an offence if it is contained in a written law enacted by the legislation and the punishment for such act is so stipulated.55 In Nigeria, the federal and state governments have the powers to enact criminal legislation. With regard to domestic violence, after a very long and tortuous journey, the Violence Against Persons (Prohibition) (VAPP) Act56 came into force in 2015 at the federal level to criminalise domestic violence. 

	The VAPP Act has quite innovative provisions. Although applicable only in Abuja, it is arguable that the VAPP Act’s provisions are similar to what is obtainable in states with one.57 The limitation of applicability of the Act to only the Federal Capital Territory (FCT) and federal institutions has provoked criticism, especially since the applicability of the doctrine covering the field remains doubtful in this respect.58 

	The VAPP Act covers almost all the prevalent forms of violence in Nigeria, including physical, psychological, sexual, and even harmful traditional practices. Provisions were also made for all the common offences which constitute domestic violence regardless of the provisions under the Criminal and Penal Codes. The Act criminalises rape,59 spousal battery,60 forceful ejections from home,61 wilfully placing a person in fear of physical injury,62forced financial dependence or economic abuse,63 harmful widow practices,64 female circumcision or genital mutilation65 among others. Most creatively in terms of establishing offences is the provision for “harmful substance attack” such as acid baths as part of domestic violence.66 This is indeed innovative considering the increase in such practice which may be difficult to bring under any particular offence under the hitherto criminal legislation.

	The provision on spousal battery effectively contradicts the Penal Code, which tacitly allows wife beating.67 As provided in the VAPP Act, a person who batters his/her spouse is liable to imprisonment for more than 3 years or to a fine of less than N200,000.68 As a matter of fact, such conflicts are creatively anticipated and taken care of. According to section 45(2), where there is a conflict between any provision of the Act and any other provision on similar offences in the Criminal and Penal Code, the provisions of the Act supersede. However, ongoing proceedings or offences committed before the commencement of the Act remain under the regime of the codes. This effectively upholds the superiority of the Act and recognises it as providing a more updated sanction for acts of domestic violence.

	The National Agency for the Prohibition of Trafficking in Persons (NAPTIP) is the public agency responsible for administering the provisions of the Act.69 The administration is however to be carried out in collaboration with relevant stakeholders and faith-based organisations. The availability of a specific institutional mechanism for the enforcement of the law is indeed laudable. This approach contrasts with a situation where countries establish special criminal courts and confer special jurisdiction over domestic violence matters such as Sierra Leone.70

	Despite the promises of the VAPP Act, it has some weaknesses. The often discussed is that fact that it does not include marital rape as a specific offence.71 This is not surprising considering the controversies concerning the recognition of marital rape as an offence. Similarly, scholars are not really impressed with the enforcement regime of the Act which they see as inadequate.72

	Criminalisation is generally almost the most convenient response to domestic violence, especially in cases that are extreme in nature involving cases such as murder, grievous assault, and acid baths. It is for this reason that many authors support it. Buzawa et al was unequivocal when they held forth that: 

	domestic violence, in its extreme form, clearly should be addressed by criminal statutes. After all, the victim knows she (or, on occasion, he) has been attacked, the crime if reported to the police is relatively straightforward, and no detective work is needed to determine the suspect.73

	Additionally, criminalisation has helped in no small way to provide a concerted and organised means of combating domestic violence in a coordinated manner by successive governments.74 

	
		Partial Decriminalisation Approach



	Many arguments have been proffered on the essence and value of decriminalising domestic violence in contemporary society. The leading voice in this discourse is Leigh Goodmark.75 In her view, the decriminalisation debate can be better appreciated from two perspectives. First, based on the challenges of criminalisation generally and second, challenges of criminalization of domestic violence specifically. 

	This article asserts that partially decriminalising domestic violence has been argued to be necessary because of the general problems of the criminal justice system generally. One such problem is that over-criminalisation of DV offences leads to high incarceration rate which is particularly manifest in Nigeria with overcrowded prisons. It is important to state that the official capacity of the prison system is 50,153 making Nigeria’s occupancy level to be 136.7% percent.76 These figures are indeed alarming and therefore mean that a more creative attitude should be taken towards decongestion of the prisons and partial decriminalisation of DV might just be one of other solutions. Another reason that necessitates partial decriminalisation is that it has been proved that “excessive criminalisation renders criminal penalties meaningless.”77 Thirdly, criminalization (which has to do with penal sanctions or punishment) has been stated not to be sufficient to tackle the criminal justice system problem. In this respect, the point has been made that criminalisation makes policymakers believe that they are doing something to address a social phenomenon.

	Criminalisation has been said to do more harm to women who are supposed to be the beneficiaries of the approach.78 There are incidences of further abuse even after the perpetrators serve their sentences.79 Similarly, criminalisation leads to increased state intervention in the private life of the couples. On the whole, the impact of criminalization on matrimonial relationships still remains obscure particularly in sustaining the marriage.

	For the purpose of this paper, two common decriminalised approaches will be explained. They are the socio-economic protection and empowerment initiatives and the use of alternative dispute resolution and restorative justice mechanisms.

	 

	a) Socio-economic protection and empowerment initiatives

	The socio-economic protection and empowerment initiative is a victim-oriented approach towards resolving disputes arising from domestic violence.80 Unlike the criminalization approach, this approach bothers less about the perpetrator and focuses largely on empowering the victim.81 Indeed, victims of DV will sometimes suffer severe physical and economic damage that other interventions appear necessary. The psychological impact of domestic violence also necessitates certain socio-economic interventions not only for the victim but also for her children.82 It is therefore in this regard that a lot of socio-economic initiatives have emerged for the purpose of helping victims of DV.83 

	Generally, the socio-economic approach anticipates all the measures or programmes put in place by the government or private individuals to cushion the effect of the DV. It involves empowering a certain class of people toward the realisation of their socio-economic rights.84 It is arguable that the socio-economic approach generally targets disadvantaged or weaker people in a particular community for the protection of their dignity, freedom and well-being.85 According to Ahmed and Bulmer, this involves “guaranteeing state-supported entitlements to education, public health care, housing, a living wage, decent working conditions and other social goods.”86

	Overtime, governments across the world have intervened to ease the pains and sufferings of victims of domestic violence. Some of these intervention programmes include provision of government aid and empowerment, and shelter for battered women.87 For instance, the Lagos State Domestic and Sexual Violence Agency (DSVA) an organisation under the Lagos State Government is established to “provide sensitive services to victims of domestic and sexual violence while promoting healthy relationships”.88 This organisation has intervened to help protect the physical health and mental well-being of thousands of victims. Similarly, there is also another government-run shelter in Lagos state.89 This shelter is run with the assistance of the Minister of Women Affairs and they provide several services to abused women among which are counsel services. It is based on this philosophy that scholars such as Lee Ross argue for a “public health model” which is aimed at reducing risks or threats to health caused by domestic violence as a viable alternative to criminalisation.90

	It is usually said of this approach that it is complementary to law and criminal justice-based approaches considering that in most cases, the wheels of the criminal justice system must have been activated against the perpetrator.91 The victim of DV will therefore be in dire need of this support because the perpetrator may have been arrested, detained or imprisoned. This is natural considering that economic equilibrium is always tilted in favour of the man especially in marital relationships.92 His incarceration or imprisonment will certainly create a vacuum which must be filled to assist the victim and possibly the children from such marriage.

	In most African countries, governments have not really done so much in putting in place socio-economic measures aimed at assisting victims of DV. It is noticeable that private organisations and NGOs have largely taken over this role. For instance, there are a lot of organisations working to provide support for women who are victims of domestic violence in Africa.93 Some of them with a continental-wide agenda include the Women at Risk International Foundation (WARIF)94, Coalition on Violence Against Women (COVAW)95, International Network to End Violence Against Women and Girls.96 In Nigeria specifically, these NGOs have proliferated in the past few years. The common ones include Project Alert on Violence Against Women,97 Women for Peace & Gender Equality Initiative (formerly COWON)98, Women Action Organisation, Women Justice Program, Stand to End Rape Initiative (STER) Nigeria.99 While most of these organisations also provide legal services, especially to victims of domestic violence, their programs also broadly include socio-economic support for victims. The STER Initiative for example has flourishing survivor-centred programs.100

	The socio-economic approach has been quite useful as a response to domestic violence. However; it also has a number of challenges. Firstly, as mentioned, the government does not play a significant role in these initiatives as part of its grand scheme to avoid its socio-economic obligations to the people.101 This therefore makes private initiatives inevitable. The private initiatives on the other hand are very limited. Besides, most of their work is largely concentrated in the cities. Secondly, most of these programs need a lot of funds to be impactful and this is in short supply. This is a huge challenge considering that the organisations are largely private driven. The NGOs’ have also over time concentrated so much effort on providing legal support at the expense of assisting the victim socio-economically.102 While this is a noble course, it invariably takes away attention from the victim. Therefore, this approach may not be particularly suitable for marriage sustainability where the parties are married.

	 

	b) Alternative dispute resolution and restorative justice mechanisms

	The suitability of an approach toward the resolution of DV is an issue which must be carefully considered. This is especially true where the conflicting parties are bound by marriage. As a matter of fact, family law is not only concerned about responding to DV but responding in a way that will be true to the essence of the union.103 From this point of view, one can appreciate that the partial decriminalisation of DV does not only mean detaching (as much as possible) the conflict and the conflicting partners from the criminal justice system but also opening up a possibility towards resolution of such conflict in an amicable manner considering the interests at stake.104 It is worth restating that this idea only finds relevance where the violence perpetrated against the wife (or the other partner) is not that which is severe enough to amount to a crime – in which case must be dealt with using the criminal justice mechanism.105 

	The movement for adopting ADR and restorative justice as a response to domestic violence only began to grow recently.106 Scholars have not started appreciating the importance of contextualization in responding to domestic violence and as earlier mentioned the approach when couples are married to be cautiously applied. This means that it is important to understand the jurisprudence behind ADRs and restorative justice for its suitability to be better appreciated. At two opposite ends of the spectrum are two kinds of justice- ‘alternative justice’ and ‘judicial justice’. Understanding these two kinds of justice will help provide insight into the essence of the application of ADR in domestic violence-induced conflict. In the end, all parties whether victims or perpetrators seek justice but the kind of justice varies. In this regard, Dafna Lavi has carefully distinguished “alternative” and “judicial” justice.107 Judicial justice is justice obtained from the courts after litigation.108 Judicial justice in matrimonial conflicts has been said to be associated with key challenges which are often overlooked. With the evolution of the ADR movement, came alternative justice which challenges the essence and values of the hitherto legal and judicial justice and introduces a new perspective to justice administration.109 

	In the first place, alternative justice focuses on the interest of the parties and the underlying reasons for the conflicts.110 The independent third party called upon for the resolution of the crisis will seek to understand why the conflict exists in the first place. The parties decide how the proceeding should be conducted and what interests are central; this is in stark contrast with judicial justice which is strictly controlled by legal norms which were not created for particular individuals or circumstances. Therefore, according to Lavi, “[t]he general law is not always suitable to the special circumstances of the particular case, as expressed in the well-known saying, ‘hard cases make bad law.’111 Therefore, in interest-based negotiations which alternative justice postulates, there is a focus on the interest of the parties not on positions. The “judicial” or “implemented justice” largely concentrates on positions.

	Another important value of alternative justice lies in the fact that it aids the autonomy of the parties. Basically, all ADRs are non-coercive processes which parties voluntarily enter into. Indeed, this principle is important for “the very availability of choice, granted to the parties to the dispute, of a mechanism alternative to the court in order to resolve their dispute, expresses this value of respect for their personal autonomy and the absence of ‘coercion from above’.112 This goes to the root of an individual’s right to autonomy and self-determination which litigation deprives them. It helps them take control of not only the process but their future through a process that respects their personal wishes.113 This means the chances of a breach are significantly reduced.

	The final value of alternative justice focuses on the part perception of themselves as partners and not adversaries. Indeed, one of the incidences of “judicial justice” is that the parties always perceive themselves as adversaries since the law; procedure and proceeding pitch them against each other.114 In alternative justice however, the parties appreciate that a relationship exists and they understand the essence of it being preserved. Because of the complexities of matrimonial disputes and family law issues, there is now a gradual movement towards non-litigious means of dispute resolution. This is because of the general dissatisfaction with the law and criminal justice approach in the resolution of issues laced with domestic violence.115 

	In DV issues and related matrimonial conflicts under family law, four major categories of ADR mechanisms are established. The major mechanisms are arbitration, conciliation, mediation and med-arb.116 Arbitration is an ADR mechanism which is quasi-judicial in nature and which involves a neutral third party’s intervention. At the end of the process, an award is rendered by the arbitrator and such an award is final and binding. This means that the award can be enforced in the court like a typical court judgement.117 Arbitration can be of three kinds: that which originates from the agreement between the parties, by order of court and by an Act of parliament.118 Arbitration is usually contrasted with litigation as a means to highlight its strength and the general advantages are its simplicity, flexibility, cost-effectiveness and speed. Over time, arbitration has also been adopted as a response to domestic violence.119 However, there are sceptics who believe arbitration cannot be suitable for domestic violence and family law matters. For example, Argiroff argues that 

	While arbitration may work well in cases where the parties are interested in the process and have relatively equal bargaining power, a family law case that involves domestic violence and issues of power and control may be a different matter. An abused party may wish to have an arbitrator who understands domestic violence, but the party may not be able to get the batterer to agree.120

	The Nigerian legal system has a legislation regulating arbitration practice -The arbitration in Arbitration and Conciliation Act.121 However, the Act is only restricted to “commercial disputes”. Obviously, family law issues and domestic violence falls outside the scope of the Act. While ADR is not too popular as a means of dispute resolution in Nigeria, customary arbitration appears to be well-entrenched especially in the traditional African communities. 

	
		Implication of the Approaches for Marriage Sustainability



	A particularly thorny issue about the approaches to handling DV issues is how they can be reconciled with the essence of marriage. Having established the intersection between DV and marriages, the next important question is how do these approaches impact on marriages in Nigeria? More specifically, in what way do these approaches impact the basic principle of sustainability, which is like the crux of marriages? This part therefore interrogates the effectiveness of these approaches from the point of view of the principle of marriage sustainability.

	
		Meaning of marriage sustainability



	In all cultures and legal systems, marriage is taken as a serious issue – that is why it is a formal and legal union.122 This means the union is usually preceded on the assumption that the marriage should last.123 This is the quintessence of the principle of sustainability of marriage. However, it is a principle that upholds the inviolability of the institution of marriage.124 The union of the parties should be able to withstand certain challenges, even those that arise as a result of the marriage relationship such as domestic violence.125 Be that as it may, and for the purpose of this article, sustainability means that marriage should not break down leading to divorce or separation. 

	
		Effects on marriage sustainability



	Both the law and criminal justice approach as well as the partial decriminalisation approach have varying impacts on the sustainability of marriages in Nigeria. The effects would now be considered below.

	 

	a) Law and criminal justice approach

	Without question, the law and criminal justice approach has dominated the domestic violence discourse considering that it is a convenient and fast means of dealing with issues or conflicts. Nonetheless, as mentioned, a careful examination of the approach shows that it is only suitable in cases which involve physical violence. In many cases, domestic violence may not necessarily be physical in nature or even if it is physical, it may be so negligible that invoking the full wrath of the law may be disproportionate. Understanding issues from this perspective will expose the flaws of this approach within the context of marriage sustainability. 

	In the first instance, this approach most often leads to a total breakdown of the marriage which has profound implications for family law.126 This is so especially where the criminal justice system, which is largely adversarial, will have to be set off against the other spouse. In many instances such a spouse will end up being imprisoned or some sort of court injunction or order will be issued against him restraining him from the wife (and the immediate family). Imprisonment on its own comes with a lot of societal stigmas which also has its own physiological impact on the parties and the family.127 At the end of it all, the marriage terminates automatically since it is doubtful that the parties will want to continue in the marriage in such circumstances.128 As convenient as this may seem, questions still linger as to the long-term policy objective of this approach since the parties can no longer enjoy each other’s company. The fact that this decade has witnessed a sharp increase in the rate of divorce says a lot about the leading response to DV cases.129 

	Eze-Anaba also observed that the law and criminal justice mode is more adversarial than reconciliatory. The author argues that “the indirect outcome of most judicial proceedings is usually the termination or straining of the relationship of the litigants.”130 She argues further that under the current legal framework in Nigeria, it is most likely that a victim who makes a complaint or pursues a legal remedy will break up her home or cause physical and economic insecurity for herself and her children. 

	Besides, while the law and criminal justice approach may be very suitable for incidences of domestic violence that are grievous in nature, the issue still remains, how this can be reconciled with cases of DV that are minor in nature. Similarly, activating the criminal justice method will mean that parties will have to go to court. This is also so even if civil remedies are sought. It is a common principle under customary law especially the Yoruba custom that “parties do not return from the court and remain friendly.” The implication is that if one of the parties decides to approach the court, it is indirectly assumed that they cannot remain friendly. Indeed, this has to do with the general effect of litigation which builds acrimony among otherwise friendly relationships. 

	Another implication of the law and criminal justice approach on marriage sustainability is that it leads to the active involvement of outsiders in marriages. While this on its own may not appear harmful, it creates certain challenges. With this approach, the state or other stakeholders like Civil Society Organisations and Non-Governmental Organisations become actively involved in the private affairs of the spouses. Sometimes, such interferences will ignore the best interest of children from the marriage which is certainly a huge challenge for the marriage as a whole.131 The implication that comes with exposing otherwise private matters for public scrutiny will definitely have negative consequences and put a strain on the marriage even if both parties eventually want to amicably resolve the conflict. The lack of confidentiality in the law and criminal justice process is not without consequences.

	The law and criminal justice approach also create a situation where a victim is further victimised and remains unhappy in the marriage. Since it has been established that criminalisation does not necessarily have a deterrent effect, in the event that the parties still remain in the marriage, it could lead to further victimisation.132 In this case, because of the rigours, publicity and complications involved, the victim will prefer to suffer in silence. It is doubtful if a marriage can thrive under such circumstances and this is not without a serious implication for marriage sustainability.

	Finally, and from the foregoing, it is easily noticeable that the law and criminal justice approach further forecloses the chances of reconciliation of spouses. The acrimony which has already built up between the parties is aggravated by an approach that imputes blame or fault on one spouse. Parties will therefore unconsciously lose interest in the marriage altogether and remain unhappy. All these make the number of domestic violence-induced divorces high. The fact that in most cases, termination of marriages come even after state intervention makes the effectiveness of the law and criminal justice approach in cases of married couples highly in doubt.

	In summary, the law and criminal justice approach has paved the way for the dissolution of marriages for reasons that could have easily been resolved by the parties. 

	 

	b) Partial decriminalisation approach

	The partial decriminalised approach as well also has implications for marriage sustainability. However, not too many scholars have considered it in this regard. An approach which does not have to do with law and the criminal justice system, is more likely to be focused on the amicable resolution of the dispute of the parties and will certainly be reconciliatory.133 Oftentimes, the parties are brought together with the support of their families to understand the root cause of the domestic violence for the purpose of resolution. This approach indeed comes with a lot of advantages, the primary of which is that it fosters the sustainability of marriage.134 In fact, the singular aim of the various models under the partial decriminalised approach is how to ensure that the marriage bond remains intact.135 Other advantages include the fact that it preserves family ties and kinship and also promotes the best interest of children from the marriage.136 If every possible effort is put in place to preserve the marriage, then the children’s interest is most likely fostered.137

	It is important to state that the partial decriminalised approach also has its own weaknesses as an approach.138 The principal weakness is that it may not be suitable where there is physical injury by one of the spouses on the other.139 In this regard, the criminal justice process must take its due course.140 Therefore, it is worth emphasising that the partial decriminalisation approach may not be particularly suitable where the acts which amounts to domestic violence could lead to death or grievous bodily harm.

	
		Conclusion



	The essence of this article is to examine the concept of DV and its implications where there is a marital relationship between the parties. It analyses the various approaches that have been adopted over time and their suitability for the lives and sustenance of marriage. Ordinarily, DV is by its nature capable of having a significant impact on marriages. However, the approaches that have been adopted over time have also been realised to further aggravate the conflicts between the parties. The law and criminal justice approach has been used as a conduit pipe to bring about the dissolution of the marriage or make the parties remain in the marriage unhappy. However, in many instances, because of the nature of the critical interest at stake, the parties may not be willing to have their marriage terminated or it will not be in the best interest of the parties to have their marriage terminated. This article finds that the law and criminal justice approach is an approach which should be adopted with great caution and on a case-by-case basis, especially where the parties are married.

	It is suggested that policymakers must be open to a dialogue on alternatives for marriage partners. As discussed earlier, marriage sustainability is a concept which is taken with much seriousness in this part of the world. It is not appropriate that an approach which is meant to tackle a particular phenomenon be used to destroy cherished community value, especially where the context does not so demand. It is therefore in this respect that the case is made to further reconsider and explore other approaches as much as practicable, especially approaches which are not rooted in the law and criminal justice system.
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